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nZSTEXCT OF COMJ3&4BX& 




ELL 1.. 1.EE, 




JJl 



J , 



Plaintiff 



V 




et al 




ics 



) 
) 



) 



) 



) 



Ho. 05-CV-1450 




I 



i 



TO 0S 



PLAIHTXFF^S OPPOSXTI<»? 




^■IMIWPPV|ttMHP4P^^Ml*^^Mife«nMfP^i4*flteH^Mfl^BHH«m 




tftH*itortHH^BH^M*^B*V^* 



TO DI^CSS 



COMES NOW the Plaintiff and opposes 
Defendant AvalonBay''s Motion to Dismiss the 



Complaint because the District of Columbia Superior 



Court decision is not based on credible. 




e 



sis 




or any evi 






More details grounds for this Motion are 





more fully set forth in the attached memoran(^ip„ 



points and authorities. 

This 12**' day of January 2006. 




J.' 




ZG06 



NANCY WIWER WWinNGTOM, CLERK 
U;S. DISTRICT COURT 
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tlHITED STAHES DXS1?RICT COURT 









RUSSELL 
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IJ 




Plaintiff/ 







XJ 



V 




f e 








05-cv-1450(HHK} 



) 










AUTHORITIES IN SUPPORT OF APPELLANT'S OPPOSITION 
TO DEFENDANT AVALONBAY' S MOTION TO DISMISS 



*H^*rtilHIHPPP^rtM*fP^*id*4 



PPiP^PV«VHf^*riB^mrt*^l«#MB^BMMtt^H^^MHIHP 



STA 




mom 



An^^B^i 



■HHflP**^^ 



T OF casE 



This appeal arose from the Order by The 




e John 





in the Civil Division of 



Superior Court granting Avalon' s Motion to Dismiss 



the Complaint 




record shows no reason for 



dismissal . 



PEOCEEDmaS EEX.OW AMD STATSMmT OF WE FACTS 



On or about January 20, 2003, AvalonBay 
notified Appellant his rent would increase to $1859 



h' 



er Month from $1585 per month. 



February 24, 2004 



V 
ff 






complaint with the DCRA alleging, '''The increase is 



2 
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illegal because his unit at 4100 Massachusetts 
Ave., NW, is not exempt from rent control.'''' D.C. 
Code section 42-3502.05 (a) (2). Price v. District of 



Columbia Rental Hous. Comn'n. bl2 A. 2d 263. 



A hearing was held on December 9^ 2003- 
Avalon contended ^^The property is exempt from rent 



control," D.C. Code 




ion 42-3502.05 CaH3), but 



cites no case law in support 



May 24, 2004: hearing examiner Carl 



Bradford found "The property is exempt from 



rent 



Control and dismissed the complaint.^'' i^pellant 



appealed to the District of Colijmbia Rental Housing 
Commission (RHC) on June 3^ 2004 • 

April 22 r 2005: Appellant brought an action 
in the Superior court alleging: 



Defendants, and each of them, conspired to 

and defeat the du 




1 





4- 




course and due process of law and justice 
in the District of Colmnbia; and further 

rive Plaintiff of the 



cons 




to 




rights, privileges and iimiiunities secured 
hy the Constitution and laws of the Onited 




COLOR OF LAW 



3 
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One of the purposes for enacting Section 
1983 was to provide a federal remedy where the 
state remedy^ though adequate in theory, was not 
available in practice. Monroe v. Pape^ 365 U.S. 167 
{1961). The definition of action taken "under 



color" of state law is the "misuse of power 



possessed by virtue of state law and made poss 




r 

J ' 



only because the wrongdoer is clothed with the 
authority of state law." Id. "''Private persons, 
jointly engaged with state officials in the 
prohibited action, are acting "under color', . 

V. Kress & Co.r 398 U.S. 144, 151-154. 
wrongdoers point to no evidence herein. 



« 



*' 






Under the rental housing laws of the 
District of Columbia, Avalon has not met its burden 
of proof to show the property exempt from rent 
control. The Certificate shows that the property 



contains 308 rental units. Thus the examiner's 



finding that Avalon filed a valid claim of 






■"■■■■ --■-■--■—■ ■^--- ■ ■■■^■■'-'-^'■■-^■-'■-^^^^^^^^^^^ 
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S- 



exemption is simply not true. 

On December 2, 2005, the RHC ordered the, 
examiner to specify the evidence relied on. To this 



date he has failed to act. Avalon Exhibit 








ar 



i . 



At the February Ar 2004 hearing^ Avalon 




w 



The pro 




(located at 4100 Massaehusetts 



Ave . r 




*. 



) xs 




t rrom renc corn: r ox* 



-p rf rn^:^. ^ 1_ ^ ~^^ 



XiiB iiearxng 



examiner then shut down the hearing^, ran out of the 



hearing rooiti^ to the bathroom and back^. perhaps^ 
and announced^ ^^the property is exempt from rent 
control, '^^ basing his position on documents in the 




registration files, he said* The only record 



evidence by which to determine whether Avalon is 
exempt or not is the Certificate of Occupancy. 
Exhibit A, Clearly they conspired together and 



ce 




h, 





I^S JUDICATA 



Nothing in the language or legislative 
history of Section 1983 proves any congressional 
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intent to deny binding effect to a state-court 
iudoment or decision when the state court, acting 



within its proper jurisdictionj, has given the 
parties a full and fair opportunity to litigate 
federal claims, and thereby has shown itself 



willina and able to protect federal rights. Allen 



4 . 



^7. McCurry^ 449 U 



90, 102 (1 




^ 




I HI 



V^ 



curt, however ^ did not attord Appellant a full and 



fair opportunity to litigate his federal claims^ 



CONCLUSION 



Contra to Rule 52, Super.Ct.R.Civ.P. , no 
reason is given for decision. As the earlier Rent 
Administrator decision lacks credible, reliable 



evidence, the subsequent trial court decision lacks 



evidence as well. 



th 



This 12'''' day of January 2006. 



Respectfully submitted. 




Russell L*! "l^ehJ Pro Se 

#1319 

4100 Massachusetts Ave., NW 

Washington, DC 20016 

202.364* 1187 
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GERTIFIC A'CE OF SEK^CE 

I hereby certify that a copy of the 
foregoing Appellant Brief was mailed to the 
following address: 



Esquire 



Nat N- Poll to, 
1828 h Street, 
Washington, DC 20036 




Wf Suite 




tlx 



This 12 day of January 



■ mJM^^ I l y t 





^BBE 
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